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Sexual Assault and 
Native Women

Sarah Deer
Staff Attorney

Tribal Law and Policy Institute

Sexual Assault and 
Indigenous Nations

nHistorical Background
nJurisdictional Matters
n Impact
nSolutions

Historical Response

nHistorically, tribal nations had full 
jurisdiction over all crimes - including 
rape and sexual assault

nEvidence indicates that investigation 
and prosecution were thorough and 
victim-centered.
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Creek Rape Law - 1824

“And be it farther enacted if any person or 
persons should undertake to force 
woman and did it by force, it shall be left 
to woman what punishment she should 
satisfied with to whip or pay what she 
say it be law.”

Jurisdictional Issues

nMajor Crimes Act
nPublic Law 280 and related laws
n Indian Civil Rights Act
nOliphant v. Suquamish Indian Tribe

Major Crimes Act

n18 U.S.C. 1153 (1885)
nFederal jurisdiction over Major Crimes 

in Indian Country (includes sex 
offenses)

nDid not eliminate concurrent tribal 
jurisdiction
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Public Law 280 
and related laws

n18 U.S.C. 1162 (1953)
nTransferred federal jurisdiction in Indian 

Country to some states
nNo tribal consent
nUnfunded mandate
nDid not eliminate concurrent tribal 

jurisdiction

Indian Civil Rights Act

n25 U.S.C. 1302(7)
nLimitation of sentencing to 1 year, a 

$5000 fine or both

Oliphant v. Suquamish

n435 U.S. 191 (1978)
nEliminated tribal criminal jurisdiction 

over non-Indians
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STATISTICS
Department of Justice, 1999 & 2000

nHigher rate of rape and sexual assault 
than any other group;

n34.1% of American Indian/Alaska Native 
women will be raped during their 
lifetime;

nAbout 9 in 10 American Indian victims of 
rape or sexual assault were estimated 
to have had assailants who were white 
or black.

Nature of Rape Against Indigenous 
Women
nThe following tables were developed 

by Ronet Bachman, Ph.D (Univ. 
Delaware)

nAnalysis of data from the National 
Crime Victimization Survey

nAverages from 1992-2001 data (9 
years)

Average annual rates of rape and 
sexual assault victimization by race 

Average Annual Rate per 1,000 persons

All races 1.9
White 1.9
African American 3.1
Asian American 1.2
American Indian 7.2
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Average annual percent of rape in 
which the victim was hit by offender

Percent in Which Victim was Hit
All races 74%
White 73%
African American 81%
Asian American 66%
American Indian 93%

Average annual percent in which the 
victim sustained injuries

Percent in Which Victim was Injured

All races 30%
White 30%
African American 26%
Asian American 28%
American Indian 50%

Average annual percent of sexual assault 
victimization in which the offender had a 
weapon

Percent In Which 
Offender Had Weapon

All races 11%
White 11%
African American 11%
Asian American 8%
American Indian 38%
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Impact on Survivor
Generally

nUnsure of jurisdiction
nNot certain which law enforcement 

entity should be responding
nPerception that there is not community 

responsibility for crime
nDelays in investigation
nTraveling further for court
nTheoretically two prosecutions

Impact on Survivor
Generally

nVulnerable to rape by non-Indians
nTribal courts cannot sentence rapist to 

more than one year (for each criminal 
act)

nJurisdictional questions impact 
probation/parole

nAffects all Native women - not just those 
residing on reservation

Impact on Victims
P.L. 280

nFederal aid dropped to tribal nations 
nFew resources for criminal justice 
nMany Indian nations in 280 states still 

do not have functioning criminal justice 
systems

n “Lawlessness” in Indian country
nMistrust/Hostility between State and 

Tribal Authorities
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Solutions

nEnlist leadership/advice from Native 
women

n Identify jurisdictional issues - judicial 
leadership can be key

nDevelop Memoranda of Understanding 
specific to sexual assault

nDevelop State/Tribal Judicial Task 
Force

Other Factors:

n Understand the impact of forced removal 
and/or relocation in your area

n Understand that survivors from other 
marginalized groups may bring additional 
historical trauma.

n Learn about ICWA and its application

RESOURCES

Mending the Sacred Hoop
Sacred Circle

Clan Star
Tribal Law and Policy Institute

Southwest Center for Law and Policy
Indian Law Clinic - University of Colorado
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Thank you!














