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Q1.

Intimate Partner Sexual Abuse:

DISCUSSION GUIDE FOR FACULTY

ELENA GALVAN V. ALBERTO GALVAN

At this point you may:
[Choose all that apply]

Dismiss the petition and instruct her that the Fanly Court is not a
rehabilitation clinic.

0 An ex parte order of protection is often issued on a limitedierstanding
of the evidence in a case. This case presentsat@veications that there
may be more to the situation in the Galvan houskti@n Ms. Galvan is
able to communicate at this time.

Ms. Galvan is appearing in court for the first timea long marriage,
overcoming significant language and cultural basria order to seek help
from the judicial system. She has not received#meefit of any assistance
from an advocate. The limitations in her articiolatof her case may well
stem from lack of linguistic competence as welleak of guidance in
formulating her pleading to the court.
A court should strive to retain jurisdiction of thetter until the case can
be more fully fleshed out.
That Ms. Galvan is emotionally unable to elaboratder assertion that
her husband does “whatever he pleases with hecg gheir family priest
counseled her to be more accommodating could itedinatitutional
pressures that make it difficult for her to raise tssue of sexual abuse in
court.
Inform Ms. Galvan of the availability of services trough a domestic violence
agency that assists victims in court.

o0 An ideal approach would be to recess the procesdmgllow her to meet
with an advocate who could help her articulatedaese to the court and
ensure that her safety needs are being met. Nemwétat course of
action the court takes, Ms. Galvan should be refeto a domestic
violence advocate with Spanish language resources.

Set a return date for the petition, allowing for sevice on Mr. Galvan, but not
issue an order of protection until further evidencecan be presented.

__Or__
Issue a temporary order of protection that does noéxclude Mr. Galvan from
the home but directs him not to “harass, intimidate or annoy” his wife.

o Depending on a State’s standards, the court méglieia summons to Mr.
Galvan to appear in court and respond to the dllagg issue a summons
and a temporary, limited order of protection dimegtim to refrain from
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harassing, assaulting or annoying Ms. Galvan butlimecting him to
vacate the family home; issue a full temporary oafgrotection with a
short return date.

* Include, in the temporary provision, a direction torefrain from drinking
alcoholic beverages.

0 Addressing the issue of Mr. Galvan’s alcohol congtiom is probably not
permissible or advisable without some independssgessment of his
needs. Directing that he refrain from harassisgaalting or annoying
her, however, would give her some recourse if desdiwhile intoxicated
or sober.

Supplemental Petition Request:
You decide to issue a summons for Mr. Galvan torreto court, but have not yet issued
an order of protection.

Before the return date, Ms. Galvan returns to catttt a supplemental petition. Her
face is bruised. In her petition, she alleges afier she had Mr. Galvan served with the
summons, he “pushed me down and yelled that | daake his home away. Then he
tore off my blouse, struck me on the face, and eldake until | was unconscious. When
| regained consciousness, | was very wet in mynalgirea, and | believe that he had
sexual relations with me.”

She reiterates that she does not want her husbagalto jail. When you ask why, she
begins to cry, and states that he would be departddhat she would be left alone to
care for their six children.

She says, “He is a good father. Just not suctod gasband, sometimes. He needs
help.” With the assistance of an advocate frafe &t Home, and through a translator,
she testifies as follows:

“I came to this country from the Dominican Repulicl990. | am 39 years old. | have
six children. My sons are 16, 11 and 5 and my Htarg are 14, 8 and 3. My husband,
Alberto is a good friend of my sister’'s husbandpéak very little English. | want to
take English classes, but my husband never letgealways said that between my job
with the cleaning service and the kids | barely tia to cook and clean for him as it
was.

Now | will tell you that Alberto Galvan has beate® since before we got married. It
continued throughout my pregnancies. | thoughtmogher-in-law would get him to
stop, but he didn’t want to get involved. | wenthe priest who married us. He
counseled me about the sanctity of marriage, andumyyas a wife to accept my
husband’s will.



I ntimate Partner Sexual Abuse: Adjudicating This Hidden Dimension of Domestic Violence Cases
National Judicial Education Program, Legal Momentum
© 2011 National Judicial Education Program

| know my duty as a wife. | was raised to knowlitvatched my mother and my aunts
submit to my father and my uncles. But now gi&dting worse and worse. What will
happen to my kids if he kills me? My sister andlingsband agreed to let me and the
kids stay with them, but | don’t know for how longVvhen | toldAlberto | was moving
out, he cut up my clothes, including my uniform vawrk.

| am here to get an order of protection against leistody of the children, child support,
and restitution to replace my clothes. If he waatsee the kids, the visits should be
supervised.

My husband also wants custody of the children.tdtd me that if I go to court he’s
going to get an order of protection against me sldgice my size! When he tried to
take the kids away from me, | called the policehéW they finally came, Alberto said |
hit him first, and they arrested both of us, evesugh | was the only on with the bruises
and the black eye. But the officers didn’t speplr8sh and Alberto speaks very good
English.

| don’t like to come here. No one speaks my lagguaPeople are mean to me because |
don’t understand them and they don’t understand wé.l understand enough to know
they think I'm not worth helping. A woman | mettine waiting room at Safe at Home—
she’s Dominican too—told me they don’t care abaunigrants here. They think our
men beat us up because that is the Dominican walythee courts should stay out of it.

The last time | was here the interpreter who helpedvas a member of our church. He
told me | should be ashamed of myself for bringgngh a private matter to public
attention. | believe that he did not interpret words correctly for the judge. | also
wondered if he, or the judge, or my husband, veill cnmigration and if they will deport
me. Even if they don’t call, who knows what widpen now that | have been arrested?

Maybe things will get better soon. Maybe Fatheditpuez and the interpreter are right.
Or maybe now that Alberto knows that I'm seriouswaithis—I never moved out
before—he’ll change. We’'ve been together sincevead here, and he is the children’s
father.”

Q2.

From the point of view of Elena Galvan, what issueaffect her access to justice?

While Ms. Galvan could self-petition for permanesdidency, as a victim of domestic
violence, her husband would be subject to deportatihe were convicted of a criminal
offense. She expresses great concern about howahd support herself and her six
children if Mr. Galvan were incarcerated or deport&@hese very practical consequences
of seeking help from the judicial system can disage immigrant victims from seeking
help or from disclosing more severe types of abuse.
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A second obstacle for Ms. Galvan is her lack oéficy in the English language. When
she first appeared in court, an official interpret@s unavailable, and the court officer
who served as her interpreter turned out to beralmee of her church congregation, who
privately criticized her for airing her problemsaaurt. In close-knit immigrant
communities, there are real risks that an integorill have some community
relationship with a litigant. The court must bgilant to ensure that interpreter services
are entirely neutral.

Ms. Galvan is also taking action contrary to theieel she has received from her
religious counselor. She could face criticism friamily and friends beyond what a
petitioner from a different sort of community wodltte. Such lack of community
support affects her safety, and her ability to peztwith seeking relief from the court.
Ensuring that she has access to support servidiesengritical to her success in seeking
safety.

Q3.
From your point of view as a judge, what issues anelevant to your concerns and
responsibilities?

Stepping into the world of the court system camsbke a journey to a foreign land for
any Family Court litigant. That is especially trfiee an immigrant person who may be
defying cultural strictures by seeking judicialantention for highly personal and often
embarrassing matters. If that person is rebufeszhbse her case is less than artfully
presented, an important opportunity to intervenglie good may be lost forever.

Because Ms. Galvan is an immigrant with limitedataifty in English, the court must
make every effort to ensure that she has a fullfamapportunity to present her case. If
her claims do not seem fully fleshed out or sudiintly substantial upon first presentation,
she should be referred to an advocate or somdassesgroup that can provide her with
counsel and guidance in articulating her claimssugport her through the court process.

The court should also be alert for the experieticasMs. Galvan hints at, but does not
express directly. The court can ask open-endedviellp questions that will help

uncover a fuller picture. What does she mean lnygoe "good wife," and how does that
relate to Mr. Galvan visiting prostitutes? What dhe understand Father Rodriguez to
mean by directing her to "do as her husband wish&&hat did her husband wish her to
do that required a direct order from a priest twse her compliance? What does it mean
that he can "do whatever he pleases" with her? Wthyd she ask the court to "make”
him stay away from her to prevent another pregnandshat prevents her from
communicating that concern to him directly?

These unspoken issues suggest there is more goingre than untreated alcoholism.
With astute listening and questioning, the coury i@ able to uncover the real risks the
petitioner is facing, but is unable to articulatéheut some help. Given that she has
stated that her husband’s behavior is "erratic"thatishe is "fearful” of him, knowing
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the answers to the questions above will help thetedespond in a meaningful and
appropriate way to the situation.

Q4.

Does the fact that she was arrested influence yodetermination of her petition?
0 Yes
o No

When police arrive at the scene of a domestic ertidoarties may often make cross-
allegations against one another. While some jiatisths require arresting officers to
make a determination of which party was the prineggressor, others do not hold police
to the same standard, and even in those that de police officers simply do not do it.
Even in jurisdictions where a “primary aggressaralgsis is the preferred approach,
there may be exceptions to that policy, such aswogh parties present with injuries.

That a party was arrested is not determinativeaolt for wrongdoing.

Q5.
Assuming the evidence adduced at the hearing supgerElena Galvan’s version of
the events, what relief would you grant her:

» Do you grant the order of protection?

0 Ms. Galvan should be granted a full order of pridveg directing Mr.
Galvan to refrain from harassing, abusing, or ammpiier, and to stay
away from her home and place of work, as well asstthools of their
children.

* Who gets custody of the children?

o Custody, under these circumstances, is indicatethéomother. Mr.
Galvan has a long history of sexually abusing hfe.wA person
convicted of a sex crime would have a difficult émstablishing a right to
custody of children. In some jurisdictions, thettfalone would preclude
consideration of such a request.

While the question has not been fully exploredhim ¢context of intimate
partner sexual abuse, there may be no reason—ns tefrreal risk to
children—to distinguish between a person who commitimate partner
rape and other types of sexual assault. A coust @ansider carefully the
increased risk of lethality associated with intimpartner sexual abuse
before allowing any contact between an abuser hitdren.

» Do you award supervised visitation?

0 A history of sexual abuse of an intimate partnexsisociated with
increased risk physical and sexual of abuse ofld.cMoreover, the
respondent appears to suffer from untreated al@yhdhat causes erratic
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behavior. Depending on the law in your jurisdintigisitation should
occur, if at all, only in a supervised setting.

* Do you award child support?
0 She should be awarded sufficient child supporilomaher to remain

independent. Economic dependence on the abuseoisimon reason
why a woman allows an abuser back into the fanoiyé.
* Do you grant the restitution?
o Itis appropriate to require Mr. Galvan to accastitution to Ms. Galvan
for the replacement cost of the clothes that h&ralg=d. Some victims
may also need assistance with payment of medittaldtemming from

abuse.



