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INTEREST OF. THE AMICI

Amici curiae are organizations strongly committed to
ensuring that the fundamental human needs of low-income
persons, especially women and children, are met. Each
of the gmici has a strong interest in achieving state com-
pliance with the requirements of the federal-state child
support enforcement program contained in Title IV-D
of the Social Security Act, 42 US.C. § 651 et seg. De-
scriptions of the individual organizations are set forth in
the attached appendix.

Petitioner and respondent have consented to the filing
of this brief pursuant to Rule 37.3 of the Rules of this
Court.*

SUMMARY OF ARGUMENT

Title TV-D of the Social Security Act, 42 U.S.C. § 651
et seq., is a cooperative federal-state program, enacted
pursuant to Congress’ spending power, in which the fed-
eral government provides significant funds to partici-
pating States for use in establishing paternity, and estab-
lishing, enforcing, and modifying child support orders.
The legislative history of Title IV-D discussed infra is
crucially significant to the question whether Title IV-D
creates rights that are enforceable against the States under
42 U.S.C. § 1983.

The goals behind Title IV-D have enjoyed near-
universal support over the last twenty years, namely: to
assure that the States do more to ensure that paternity
is established for children born out of wedlock and that
child support is secured for children deprived of parental
support. Congress has demonstrated its strong commit-
ment to these goals by acting time after time to strengthen
Title TV-D. Since Congress first mandated that States
provide child support and paternity establishment services
in return for federal funds, Congress has monitored
the States’ actions, and when Congress has found that
the States were not doing enough, it has passed new

1 The letters of consent are being filed separately.



2
legislation strengthening Title IV-D and Imposing addi-
tional obligations on the States.

Nowhere is Congress’ commitment to Title IV-D more
clearly demonstrated than in the most recent revision to
the Social Security Act, the Personal Responsibiljity and
Work Opportunity Reconciliation Act of 1996 (“Recon-
ciliation Act”), Pub. L. No. 104-193, 110 Stat. 2105 (to
be codifled in various sectjons of 42 US.C.). In that
statute, Congress enacted sweeping changes to social wel-
fare programs, replacing Title IV-A of the Social Security
Act (which provided for Aid to Families with Dependent
Children (“AFDC”)) to give the Siates more flexibility
to structure their own welfare systems. At the same time
that Congress decreased the States’ obligations to provide
the welfare services previously required under Title TV-A,
Congress considerably increased the States’ obligations
to provide paternity and child support services under Title
IV-D. The Reconciliation Act’s special treatment of the
child support program in contrast to other welfare pro-
grams dramatically illustrates Congress’ continued com-
mitment to Title IV-D and its emphasis on requitng

States to provide specific child support and patermty
services.*

Congress’ repeated actions over the last two decades
demonstrate that Title IV-D creates enforceable rights
under 42 U.S.C. § 1983. The statute and legislative his-
tory confirm that Congress intended to benefit children
and custodial parents deprived of parental support. The
statute and legislative history, moreover, show that Con-
gress repeatedly imposed binding obligations on the States
to provide specific paternity and child support services.
Finally, this history clearly distinguishes this case from
those in which this Court has found that statates do not
create rights enforceable under § 1983.

2 The provisiong of the Recenciliation Act are relevant because
the case involves prospective reiief. Fusari v. Steinberg, 419 U.S.
379, 887 (1975). We point out in the text or feootnotes when the
provisions of the Reconcilation Act are not yet in effect.
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ARGUMENT

EMONSTRATES
E LEGISLATIVE HISTORY DEMONST
- EAT TITLE IV-D CREATES RIGHTS ENFORCE-
ABLE UNDER 42 U.S.C. §1983

A statute creates rights enforceabl; under.42 U.s.C.
§ 1983 if: (1) “the provision in question was mte_nded to
benefit the putative plaintiff”; (2) the statutf_: ”unpolies
“binding obligations on the govgrnmental unit ,mt er
than “reflects merely a ‘congressmnal'preference for a
certain kind of conduct”; and (3} the interest asserted is
not “too vague and amorphous such tha:E it is beyond tl}e
competence of the judiciary to enforce.” Wilder v. Vir-
ginia Hosp. Ass'n, 496 U.S. 498, 509 (1990) (qgota—
tions and brackets omitted); see also Golden fcg‘g
Transit Corp. v. City of Los Angeles, 493 U.S. 103, ijl
(1989); Pennhurst State Sch. & HQSQ. V. Halderma{l, f
US. 1, 19 (1981).* This analysis involves a revwv\; 003
the “entire legislative enactment,”‘,S“uter v. Artist M.,
U.S. 347, 357 (1992); “the provisions of the whole law,
and . . . its object and policy,” P'ennhurst, 451 U.S. at
18 (quotation omitted); and a review of the reievapt leg—_
islative history, see Wilder, 456 U.S. at 509; Wrzghdflg.
City of Roanoke Redev. & Hous. Auth., 479 U.S.26 273
425-27 (1987); Pennhurst, 451 U.S. at_ 20-24, 26- h,
see also Suter, 503 U.S. at 362. As explamed below, the
history of Title [V-D provides clear evidence that all the
elements of this test are met, and that Title ITV-D therefore
creates rights enforceable under § 1983.

i i Deprived of Sup-
Children and Cusiodial Parents ‘ .
A po;t Are the Intended Beneficiaries of Title IV-D

i ' i d in terms to bene-
Title IV-D is una.mblouous.Iy phrase :
fit children and parentsbdepnved of support from a non
custodial parent. See Wilder, 496 U.S. at 510. Title

TV-D was passed:

3 This brief does not address the final part of the Wilde'rUtgsé,
namely whether the statute precludes enforcement under 42 U.8.C.

§1983.
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[flor the purpose of enforcing the support obligations
owed by absent parents ro their children and the
spouse (or former spouse) with whom such children
are living, locating absent parents, establishing pater-
nity, obtaining child and spousal support, and assur-
ing that assistance in obtaining support will be avail-
able under this part to all children (whether or not
eligible for aid under part A . ..) for whom such
assistance is requested .. . . .

42 US.C. § 651 (emphasis added). The statutory provi-
sions demonstrate an intent to benefit children and cus-
todial parents. See, e.g., 42 US.C. § 654(4) (as
amended by Pub. L. No. 104-193, § 301) (State must
provide “services relating to the establishment of paternity
or the establishment, modification, or enforcement of
child support obligations” with respect to “each child”
receiving assistance and “any other child, if an individuat
applies for such services”); 42 U.S.C. § 657 (as amended
by Pub. L. No. 104-193, § 302) (rules for distmbution of
collections to families).

Congress’ intent to benefit children and custodial par-
ents, moreover, is evident in the legislative history of the
statute. From the time Title TV-ID was enacted in 1975,
there has been a clear focus on vindicating the rights of
children deprived of parental support. See S. Rep. No.
03-1356, at 42 (1974) (“The Committee believes that
all children have the right to receive support from their
fathers . . . including the right to have their fathers iden-
tified so that support can be obtained.”); id. at 52 (“[T]he
committee acknowledges that the legislation must recog-
nize the interest primarily at stake in the paternity action
to be that of the child.”). As Senator Nunn eloquently

stated within a few months after the enactment of Title
IV

[TThe child support bill . . . represents a bill of rights
for children—the right of every child to have some
identity, the right of every child to have paternity
established in a fair and efficient manner, and the
right of every child to support from his natural par-

5

_ ents. In essence, the primary beneficiaries are the
children.

121 Cong. Rec. 26541 (1975).

This focus expanded to include custodial parents as
well as children when Congress amended Title IV-D in
1984 to require States to enforce spousal support orders
for custodial parents. 42 U.S.C. § 654(4) (B) (amended
by Pub. L. No. 104-193, § 301). In addition, Congress’
intent to benefit a/l families deprived of support was rein-
forced in 1984 when, among other things, Congress re-
iterated the requirement that services be provided to all
families, including non-AFDC recipients. Id. § 651.*
Similar sentiments were expressed in passing the 1988
amendments to Title IV-D,® and the Reconciliation Act.
Indeed, in the statute enacted this year, Congress empha-
gized that it was retaining Title IV-D—-despite a total

revamping of other welfare programs—to protect children

and parents:

For more than two decades, the Federal Govern-
ment has played a leading role in requiring States to
establish and conduct strong child support enforce-
ment programs. The fundamental goal of these pro-
grams . . . is to increase the financial security of
children who live with one parent. This goal enjoys

41 Sez S. Rep. No. 98-387, at 1 (1984) {“[The 1984 amendments
are intended to ensure] that all children . . . will receive assistance
regardless of their circumstances.””); 130 Cong. Rec. 9843 (1984)
(Senator Dole, then Chairman, Senate Finance Committee) (“This
bill . . . will help strengthen [the Federal-State] partnership for
the good of all children.”) ; 130 Cong. Rec. 9844.45 (1984) (Senator
Armatrong) (“It iz crucial that we enact this legislation quickly
to prevent further suffering of feustodial parents] and the 2 mil
lion children who may be added to this list each year.”).

5 Sep 133 Cong. Rec. 35848 (1987) (Rep. Staggers) (amendments
are “an esgential rescue measure for the miliions of chiidren who
have been thrust into or have been born into poverty through no
faulb of their own™); 133 Cong. Rec. 35874 (1987) (Rep. Pease)
(“mandating immediate wage withholding . . . is another good
idea that puts Congress on the side of the rights of children to
support from their parenta”).
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nearly universal support among members of Congress
and among the American public.

H.R. Rep. No. 104-651, at 1440 (1996).°

Congressional action confirms that these sentiments
were not empty rhetoric because time after time Congress
has taken specific action to address problems faced by
families deprived of parental and spousal support. See
Part B, infra. For example, over the years Congress has
mandated in ever increasing detail that States adopt spe-
cific procedures for wage withholding to assist custodial
parents obtain support. See pp. 12-13, 15, 19, infra.
These provisions clearly are intended to benefit families
such as plaintiff Freestone’s, whose efforts to recetve child
support have been stymied by the father’s frequent job
changes and the State’s failure to provide the required
services. Congress also has mandated that States have in
effect -laws ensuring that voluntary acknowledgments of
paternity {like the one which occurred in the case of plain-
tiff Judith Rogers) can be used as a basis to obtain support
orders. See pp. 18-19 & n.19, infra. Finally, when Con-
gress was apprised of the difficulties of interstate enforce-
ment of support orders, as described in amicus American
Public Welfare Association’s (“APWA”) bref at 12, Con-
gress mandated new procedures for every State to follow
in interstate cases. See pp. 19-21, infra. These specific
actions reaffirm Congress’ commitment to benefitting the

women and children represented in the plaintiff class
here.

Although Petitioner concedes that families are the in-
tended beneficiaries of Title IV-D, Petitioner’s Brief (“Pet.
Brief”) at 13, several amici argue that recapturing the
cost of welfare is the sole goal of Title IV-D. That argu-

¢ See also 142 Cong. Rec. 88524 (daily ed. July 23, 1996) (Sena-
tor Rockefelier) (“[s]trengthening child support enforcement will.
truly help children of all income levels”); 142 Cong. Rec. HG407
(daily ed. July 31, 1996) {Rep. Johnson) (failure to collect chiid
support payments “is catastrophic for women and children, and

thi.s bili fixes that system, an enormous advantage for women and
children and a way off welfare™).

.

ment ignores the fact that, since 1975, Congress has man-
dated that Title TV-D services be available to all families,
including non-ATFDC families, and that when some States
ignored that requirement, Congress vehemently reiterated
the requirement in 1984." Moreover, the argument side-
steps the many enactments and reams of legisiative history
cited herein evincing Congress’ mntention to broadly protect
children and parents deprived of support. Although fiscal
conservation clearly is a benefit flowing from Title IV-D,
Congress has -made clear that Title TV-D serves more
important societal goals:

The immediate result [of Title IV-D] will be a lower
welfare cost to the taxpayer but, more importantly, as
an effective support collection system is established
fathers will be deterred from deserting their families
to welfare and children will be spared the effects of
family breakup. ‘

S. Rep. No. 93-1356, at 42 (1974); see HR. Rep. No.
100-159, prt. 1, at 73 (1987) (“The Committee wishes
to emphasize the importance of paternity establishment
and intends for these provisions to encourage paternity
establishments even in cases where child support cannot
be immediately collected.”) ® ~

7 See H.R. Rep. No. 98-527, at 22 (1983) (*[T]he Committee is
emphasizing its infention that [HHS] and the states vigorously
impliement a requirement that has been in the law since 1975. . . .
Notwithstanding law and legislative history, some states have not
enforced child support obligations as ‘energetically for non-AFDC
families as they have for AFDC families, and in a few stafes . . .
services appear to be available only for families receiving AFDC
benefits.”)

8 See also H.R. Rep. No. 98-527, at 29-30 (1983) {The success
of Title IV-D cannot be measured “in terms of AFPDC savings
due to collections on behalf of recipients. ... The Comnl\ittee recog-
nizes the larger societal responsibility for making sure that all
children receive financial support. . . . The objectives behind the
program are greater than merely recouping federal and state AFDC
expenditures.”)
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B. Title IV-D Imposes Very Specific Binding Obliga-
tions on the States in Exchange for Federal Funds

A statute enacted pursuant to the spending power cre-
ates rights enforceable under § 1983 when it “unam-
biguously” imposes clear and “binding” obligations on the
States in return for acceptance of federal money. Penn-
hurst, 451 U.S, at 19; see Suter, 503 U.S. at 360; Wilder,
496 U.S. at 510. Such statutes allow the States to exercise
their choice to accept federal funds “knowingly, cognizant
of the consequences of their participation.” Pennhurst,
451 U.S. at 16.

The history of Title IV-D leaves no doubt that Con-
gress “unambiguously” imposed clear, binding obligations
on the States. From its inception, Title IV-D has con-
tained mandatory, rather than hortatory, language inform-
ing the States of their obligations as recipients of sub-
stantigl federal funds® The statute also contains ‘specific
direction to the States as to the scope of their obligations.
See Wilder, 496 U.S. at 512. Furthermore, in reaction to
lax enforcement efforts by the States, Congress has re-
emphasized, refined, and supplemented these obligations.

This history, moreover, distinguishes Title TV-D from
the statutes at issue in Pennhurst and Surer. In Pennhurst,

9 Since 1975, the federal government consistently has paid the
States at least two thirds of the costs of their Title IV-D pro-
grams. From 1975 to 1982, the federal government provided T5%
of the money spent by States on paternity establishment and child
support enforcement. See Social Services Amendments of 1974,
Pub. L. No. 93-647, § 101, 1974 U.8.C.A.A.N. (88 Stat. 2337) 2716,
2732; Tax Equity and Fiscal Responsibility Act of 1982, Pub. L.
No, 97-248, §174, 1982 U.S.C.A.AN. (96 Stat.) 324, 403. In
subsequent years, the ratio hag increased for some services (up
to 909 ) and decreased for others (down %o 669%). The federal
government now matches 909, of expenditures for certain labora-
tory tests and implementation of certain computer systems and
66% of ofher expenses. 42 U.S.(. § 655 {(a) (as amended by Pub.
L. No. 104-193, §344(b}). -

In addition, Title TV-D containg a financial incentive program
to reward States “which perform in a cost-effective and efficient
mann‘er to secure support for all children who have sought assist-
ance in securing support.” 42 U.8.C. § 658(a).

e Bk s "
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~this Court determined that section 6010 of the Social
Security Act merely “expressfed] a congressional prefer-
ence” for a certain type of treatment, 451 U.S. at 19,
because the provisions of section 6010 were “hortatory, not
mandatory,” and Congress did not provide the States with
funds to accomplish the purported goal of section 6010.
451 U.S, at 23. In Suter, the Court determined that the
Adoption Assistance Act requiring States to use “reason-
able efforts” to prevent the removal of children from their
homes and destruction of families did not create enforce-
able rights because “[nJo . . . statutory guidance is found
as to lwow ‘reasonable efforts” are to be measured.” 503
U.S. at 360. By contrast, in Title IV-D, Congress pro-
vided mandatory direction to the States as to their obliga-
tions to provide paternity and child support services and
provided significant funds for that purpose.

1. The Enactment of Title IV-D. The driving force be-
hind the enactment of Title IV-D was Congress’ recognition
that children and custodial parents need assistance in ob-
taining child support services (including paternity deter-
mination) and that the States were not providing adequate

assistance.” The Senate Finance Committee noted that

“most States ha[d] not implemented in any meaningful
way the provisions of {prior] law relating to the enforce-
ment of child support and establishment of paternity,”
S. Rep. No. 93-1356, at 46 (1974), and that “{t]lie en-
forcement of child support obligations is not an area of
jurisprudence about which this country can be proud.”
Id. at 43. To remedy this problem, Congress enacted

16 Previous federal enactments in 1950 and 1967 had not been
effective., Legislation enacted in 1950 had required state welfare
agents to give notice to law enforcement officials of all children
receiving welfare who were not receiving child support from
absent parents., Social Security Act Amendments of 1950, Pub.
L. No. B1-734, §321, 64 Stat. 477, 549-50. When this proved
ineffective, Congress in 1967 required States to establish paternity
and. secure child support for all children receiving assistance under
the Aid to Families with -Dependent Chiidren program. Social
Security . Amendments of 1967, Pub. L. No. 90-248, §201(a), 81
Stat. 821, 877.

[P
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Title TV-D, the purpose of which is clear from the open-
ing section, where Congress made available federal monies
“[flor the purpose of enforcing the support obligations
owed by absent parents to their children, locating absent
parents, establishing paternity, and obtaining child sup-
port.” Social Services Amendments of 1974, Pub, L. No.
93-647, § 101, 1974 U.S.C.A.AN. (88 Stat. 2337) 2716,
2732 (codified as amended at 42 U.S.C. 1§ 651).

Because Congress envisioned that the States would bear
the “basic responsibility for child support and establish-
ment of paternity,” S. Rep. No. 93-1356, at 46 (1974),
Title IV-D mandated that States take specific, affirmative
steps to establish paternity and enforce child support. In
explicit mandatory language,™ States were required to
adopt a State plan for providing. paternity establishment
and child support enforcement services, and to designate
a special organizational unit for that purpose. 42 U.S.C.
§ 654 (amended by Pub. L. No. 104-193, §301). In
the State plan, the States liad to agree to (1) “undertake
- . . to establish the paternity” of any child born out of
wedlock who receives AFDC; (2) “secure support” for
any child receiving AFDC; and (3) make “child support
collection and paternity determination services . . . avail-
able” to non-AFDC families. In addition, the State agency
was required to establish a service to locate absent par-
ents and to enter into cooperative arrangements with
other States to establish and enforce child support obliga-
tions. Id. Finally, States were required to comply with

regulations promulgated by the Department of Health,
Education and Welfare (“HEW”). Id.

11 See, o.g., Pub. L. No. 93-647, § 101(a) {as amended by Pub.
L: No. 104-193, §301) (“[a] State plan for child support must
linclude listed provisions and] shall be in effect in all political
subd_ivisions”; “child support collection or paternity determination
services established under the plan shall be made available [to
non-AFDC families]”; “amounts collected as child support shall
be distributed as provided in section 457" ; any payment “required
to be made under section 456 or 457 to 2 family shall be made to

the r.esident parent, legal guardian, or caretaker relative”) (em-
phasis added),

11

- This enactment created the basic structure of Title
IV-D that exists today. Although Congress has amended
it and added to it, Congress has never changed the essen-
tial structure of the program, or the essential nature of
the States” obligations.

2. The Child Support Enforcement Amendments of
1984. Despite the specific mandates established in 1975,
Congress in 1984 found it necessary to pass bipartisan
legislation * strengthening Title IV-D in reaction to a
recognition that the States’ existing child support enforce-
ment programs continued to be ineffective. The legisiative
history of the 1984 Act is marked by forceful expressions
of the need to “put some teeth” into Title IV-D’s require-
ments. See, e.g., 130 Cong. Rec. 23039 (1984) (Rep.
Rostenkowski). Congress specifically added a “Sense of
Congress” section to the 1984 enactment, stating that,

there is a critical lack of child support enforcement,
which Congress has undertaken to address through
the child support enforcement program; [and] Con-
gress is strengthening that program to recognize the
needs of all children.

Child Support Enforcement Amendments of 1984, Pub.
L. No. 98-378, § 23, 1984 U.S.C.A.AN. (98 Stat.) 1305,
1329. This perspective is also evident in the pronounce-
ments of leading members of Congress with responsibility
for drafting the legislation:

Currently, there are wide variations in the effective-
ness of the State programs. For example, if we look
at families receiving welfare payments . . . six States
account for 88 percent of all support coliected but
spend only 32 percent of the total administrative
funds. . . . Clearly, the State programs must be
reformed—to do a better job of collecting the sup-
port that is owed to children and to reduce their
adrninjstrative overhead.

12 The bill unanimously passed hoth Houses. See 130 Cong. Rec.
21776, 21783-84, 23048 (1984).
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that States were not domg enough to establish paternity
and enforce child support. The House concluded that the
States’ track record in establishing paternity had been
particularly bad:

The Child Support Enforcement Amendments of
1984 have contributed to improving this situation but
more remains to be done. Paternity establishments—
the first step in the child support enforcement proc-
ess—imust be increased and more effective techniques
must be found for establishing and enforcing support
orders.

H.R. Rep. No. 100-159, prt. 1, at 40 (1987). The Senate
noted serious problems with child support enforcement
efforts by the States:

One of the major elements in the Comunittee bill is
a series of amendments to strengthen the child sup-
port enforcement program. The problem of nonsup-
port of children by their parents has become a serious
one for this country. . . . Census Bureau data tell us
that of the 8.8 million mothers with children whose
fathers were not living in the home in the spring of
1986, 3.4 million, or nearly 40 percent of these

mothers, had never been awarded support for their.

children. Fewer than one in five of mothers who had
never been married had been awarded support. Of
those who had been awarded and were due support

in 1986, only half received the full amount they were
due.

S. Rep. No. 100-377, at 8 (1988).27

The 1988 Act imposed additional requirements on the
States to provide more effective child support and pater-

17 See also H.R. Rep. Mo. 100-159, prt. 1, at 40 (1987) (“the
track record on support payments by non-custodial parents is
poor™); 134 Cong. Rec. 14248 (1928) (Senator Bentgen) (“The
Congress enacted strong legislation in 1975 and 1984, but despite
that legislation only a small fraction of children who live with
single parents receive the full credit as awarded to them by the
courts. Many receive nothing at all. The welfare reform bill before
the Senate will help to remedy that situation. Tt will require the
States to do a better job of establishing paternity.”)
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nity services. Congress directed the Secretary to promul-
gate forthwith regulations regarding the time limits for a
State to respond to requests for services from an applicant
or another State, 42 U.S.C. § 652(h), and regulations
establishing time limits for the State to distribute amounts
collected to recipients. Id. § 652(i). These regulations,
which were promulgated in August 1989, lay out in great
detail what is required of the States. See 45 C.F.R.
§§ 302.32(f), 303.2, 303.3, 303.4.%

Congress also refined some of the States’ existing obli-
gations. For example, States were required to adopt
procedures that would mandate wage withholding for
all support orders, 42 U.S.C. §§ 666(a) (1), (a)(8)(B),
(b)(3) (amended by Pub. L. No. 104-193, §314),
whereas prior to 1988, wage withholding was re-
quired only in cases of arrearage, see p. 12, supra.
In addition, States were required to adopt child sup-
port guidelines that are presumptively binding in state
child support proceedings, 42 U.S.C. § 667(b)(2), and
that are reviewed and updated every four years, id.

§ 667(a). (Prior to 1988, child support guidelines were

not binding and there was no provision for updating thern,
see p. 12, supra.)

Congress also imposed new conditions mandating States
to have in effect laws or procedures (1) for automatic
review and adjustment of child support orders every three

18 For example, payments to families must be made within 15
calendar days of the end of the month in which the support is
received. 45 C.F.R. §§302.32(L) (2), 302.32(f) (3). See id.
{amounts collected by responding State in interstate case must be
paid to collecting State within 15 days); see also 45 C.F.R.
§303.3(b) (8) (listing actions State IV-D agency must take to
locate absent parents and requiring action within 75 days); id.
§303.4(d} (requiring State IV-D agency to at least bepin to
establish a support order within 90 days after locating absent
parent) ; 7d. § 303.8(c), (e) (parents must be notified of right to
review and adjustment of support order every 36 months; State
IV-D agency must, within 15 days of receiving request for review
or adjustment of support award, determine whether review is
warranted).

——
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was concerned especially with the States’ poor .perform-
ance in establishing paternity:

[Platernity establishment is one of the major weak-
nesses of the current child support system. A signifi-
cant fraction, perhaps as many as half, of the chil-
dren on the [AFDC] program do not have paternity
established. Obviously, until paternity is established,
child support enforcement cannot even begin. Thus,
the committee proposal includes a host of provisions

that will result in improved paternity establishment
performance by States.

H.R. Rep. No. 104-651, at 1418 (1996). Similar con-
cerns were expressed about the States’ efforts at interstate
enforcement of support orders:

The committee has received extensive information
through letters and testimony that the current system
of pursuing child support across States lines is far too
sluggish to be effective. Here and elsewhere in the
proposal, the committee takes strong and innovative
action to repair a system that is universally regarded

as broken. Data from the Federal Office of Child

Support Enforcement show that whereas 30 percent

of child support cases are interstate cases, only 10

percent of collections are from interstate cases.
1d. at 1405.* Congress believed that the new law would
provide the States with additional tools to improve pater-
nity and child support services. See, e.g., 142 Cong. Rec.
59381 (daily ed. Aug. 1, 1996) (Senator DeWine) (the
new statute gives “States added tools in their effort to
track down the bank accounts of deadbeat dads”)

Building on existing law requiring States to simplify
procedures for voluntary acknowledgment of paternity. and
to adopt specific procedures for that purpose, see n.19,
supra, Congress added to the list of procedures States must

22 See also 142 Cong. Rec, HT759 (daily ed. July 17, 19963 (Rep.
Roukema) (“The core of these child support enforcement reforms
is the absolute requirement  for interstate enforcement of child

support, because the current, State-based aystem is only as good
a3 its weakest link.""). ‘
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have in effect a requirement that States have voluntary
acknowledgment programs based in birth record agencies
as well as hospitals. Pub. L. No. 104-193, § 331 (to
be codified at 42 U.S.C. § 666(a)(5)). Moreover, States
must provide notice “orally and in wr‘iti.ng” to both
parents about the consequences of providing a volun-
tary acknowledgment of paternity, and then the States
must have procedures in place to ensure that a signed
voluntary acknowledgment of paternity is considered a
legal finding of paternity, subject to some conditions, that
does not need to be ratified in court proceedings. Id.
Likewise, Congress added to the list of procedures that the
States must use to establish paternity in general. See id.
(requiring the admissibility of genetic tests unc}er listed
conditions, without the need for foundation testimony or
other proof of authenticity; creating a rebuttable presump-
tion of paternity upon gensetic testing results indicatring
threshold positive findings; eliminating the right to jury
trial in paternity cases; and ensuring that putative fathers
have a reasonable chance to initiate paternity actions).

With respect to enforcement of child support orders,
Congress also imposed new obligations, including the re-
quirement that the State provide notice of all proceedings
as well as a copy of any orders to the parties. Pub. L.
No. 104-193, §304 (to be codified at 42 U.S.C.
§ 654(12)). The State must also establish and operate,
by October 1998, a State Disbursement Unit “for the col-
lection and disbursement of payments under support or-
ders” and distribute any amounts payable under 42 U.S.C.
§ 657 within two business days after receipt. Pub. L. No.
104-193, § 312 (to be codified at 42 U.S.C. § 654B(a)).

The statute also requires the State agency to create two
computerized databases-—a “State Case Registry” and a
“State Directory of New Hires”—and provides specific
requirements about their contents and use. For example,
the “State Case Registry” must contain specific informa-
tion about each case handled by the State IV-D agency
(e.g., names of parents, birth date of child, status of case,
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This review of the history of Title IV-D reveals two
compelling features that make this statute vastly dl'f-
ferent from the statutes previously considered by this
Court in Suter and Pennhurst: the mandatory nature of
the requirements repeatedly imposed by Congres; dlrec_tly
on the States® and the detail and specificity with which
Congress repeatedly spoke. This history demonstrgtei
conclusively that Congress has spoken “with a clear voice
“set[ting] forth a congressional command.” Wilder, 496
U.S. at 512. The States, thus, for more than 20 years
have been able to make an “informed choice” to accept
federal funds. Pennhurst, 451 U.S. at 25.

C. The Obligations Imposed by Title IV-D Are Bind-
ing and Judicially Enforceable

In the face of this overwhelming evidence that Con-
gress imposed mandatory binding obligations‘“.!ith increas-
ing specificity over time, Petitioner and. amici argue that
these obligations are not binding or judicially enforceable
because the statute and regulations require only “sub-
stantial compliance” with the provisions of Title IV-D.

23 There can be no doubt that the States understood these re-
quirements to be binding on them, The requirements highlighted
above all contained clear, mandatory language. See n.ll, supre;
ses also 42 U.R.C. § 666 (States “must have in effect” certain }Jro;
cedures) ; id. § 667(b) {“there shali be a rebuttable presumption
that the guidelines provide the appropriate amount of. support.);
id. §405(e) (2) (c) (ii) (state agency responsible for biI‘th. certifi-
cates must include parents’ social security numbers in certlﬁca.'te).
Congress was very clear when, by contrast, the States retained
discretion about what to do. For example, in 1988, Cor'lgrfass
clearly encouraged States to implement procedures simpiifying
paternity procedures. See Family Support Act of 1988, Pub.
L. No. 100-485, §111(d), 1988 U.S.C.C.A.N. (102 Stat.) ‘2350
(“each State is encouraged to establish and implement a s1mp%e
civil process for voluntarily aclmowledging paternity) (emphasis
added). (In 1993, those requirements became mandatory, see n.19,
supra, and in 1996, they became more specific, see p. 19, supre.)
In addition, the 1996 statute gives the States the option to' pass
laws requiring grandparents to be liable for the support o.f children
of minor parents. Pub. L. No. 104-193, § 873 (fo be codified at 42
U.B.C. § 666(a)).

. m.{{.a;gi%’i e

23
Alccording to Pefitioner, this standard requires only “com-

pliance in at least 75% of the cases reviewed.” Pet, Brief
at 14. This argument is without merit. :

First, Petitioner and amici argue that the “substan-
tial compliance” language of 42 U.S.C. § 602(a) (27)
renders the obligations of Title IV-D either non-binding,
or judicially unenforceable. Pet. Brief at 14-15. But the
language in § 602(a) (27) on which Petitioner hangs her
entire argument is no longer part of the statute. Indeed,
42 US.C. §602(a)(27) was repealed by § 103(a) of
the Reconciliation Act. It was replaced by a section that
requires, as a condition of rteceiving funds under Title
IV-A, a “certification by the chief executive officer of
the State that, during the fiscal year, the State will operate
a child support enforcement program under the State plan
approved under part D.” Pub. L. No. 104-193, § 103(a)
(to be codified at 42 U.S.C. §602(a) (2))y. ™

The only place that “substantial compliance” is found
in Title IV-D is in 42 US.C. § 652(g) (1), which pro-
vides the substantive standard for the Secretary to use
during an audit in assessing the States’ efforts at paternity.
establishment.® It is also found in Title IV-A in 42

24 In the original enactment of Title IV.D, 42 U.S.C. § 602(a) (27)
did not include “substantial compliance” language. To the contrary,
it required the States, as a condition of recelving Title IV-A funds,
to “have in effect a plan approved under {Title IV-D] and operate
a child support program in conformity with such plan.”’ Pub. L.
No. 93-847, §101(c) (1) (5) (codified as amended at 42 U.S.C.
§ 602 (a) (27), repealed by Pub. 1. No. 104-193, § 103). The section
was amended as follows in 1984 to include “substantial compliance”
language: in order to receive Title IV-A funds, the State must have
“in effect a plan under part D of the subchapter and operate . .. a
child support program in substantial compliance with such plan.”
42 11.8.C. § 602 (a) (2T), repealed by Pub. L. No. 104-193, § 103 (em-~
phasis added). As noted, that section is replaced in the Reconcilia-
tion Act by a new provision deleting the substantial compliance
language. The new provision is effective July 1997, or earlier if
a State submits a Title IV-A plan before then. Pub. I.. No. 104-193,
§ 116.

25 That section states, in relevant part: “A State program under
this part shall be found for the purposes of [the audit provisions]
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penalty to be waived if the Administrater finds that the
noncompliance is not substantial and has no significant
adverse impact on the effectiveness of the State’s pro-
gram.”) |

Contrary to Petitioner’s argument, this new auditing
standard did not alter the States’ obligaticns to comply in
all cases with the terms of Title IV-D. Congress was
explicit- in its understanding of the constancy of the re-
quirements before and after the 1984 amendments:

Title IV-D presently requires that an annual audit
be made of State child support enforcement programs
to determine their compliance with all statutory re-
quirements . . . .

The bill requires that each State’s program [now]
be reviewed not less frequently than every 3 years.
The Commuittee believes that it is not cost effective to
conduct annual audits of programs which have had
consistently excellent records of performances. Ad-
minjstrative resources could be better used for more
detailed and frequent scrutiny of programs which
appear to be having difficulty in achieving full
compliance.

H.R. Rep. No. 98-527, at 44 (1983) (emphasis added).
Indeed, Congress explained that the new auditing provi-
sions, which would be based on performance standards
determined by HHS, would provide “minimum acceptable
levels” of success required of the States. S. Rep. No. 98-
387, at 32-33 (1984). Congress specifically rejected the
argument Petitioner advances now—that the new stand-
ard relieved the States of an obligation to provide services
tn alf cases:

The Committee does not intend that its endorsement
of performance standards should be seen as sanc-
tioning a simple short-term ‘cost-effectiveness ap-
proach which would discourage States from serving
clients with more difficult and costly problems or
from devoting resources to such elements as paternity
determination which may involve high initial costs.

S. Rep. No. 98-387, at 3233 (1984).

27

. Likewise, since 1984, HHS has taken the position that
the substantial compliance standard does not limit the
States’ obligations to meet the requirements of Title TV-D.
Soon after the enactment of the 1984 amendments, HHS
promulgated regulations implementing the new auditing
standards. See 50 Fed. Reg. 40,120 (1985) (final regu-
lations); 49 Fed. Reg. 39,489 (1984) (proposed regula-
tions). Contemporaneously with those regulations, HHS
promulgated other rtegulations clearly indicating that
States are required to comply with the substantive require-
ments of Title IV-D in all cases.™

For example, in May 1984, HHS published rules for
case assessment and prioritization, but emphasized that,
although prioritization is a tool for a more effective pro-
gram, States must meet Title IV-D requirements in all
cases:

Since we believe that all cases should receive some
level of effort to achieve the desired program goal,
we want to ensure that these regulations are not con-
strued to imply that it would be permissible for
States to neglect or exclude certain cases or classes
of cases.

49 Fed. Reg. 36,773, 36,773 (1984); see also id. (“If
a State adopts a case prioritization system, the State must
continue to meet the requirements in Part 302 which in-
clude performing all of the functions of the program, that
is locating the absent parent, establishing paternity and
establishing and enforcing support obligations for AFDC
and non-AFDC cases.”); id. at 36,775 (States “may not

27 Before the 1984 amendments, HHS had made clear that the
scope of the audit regulations did not determine the States’ obliga-
tions to comply with Title IV-D. Specifically, in 1982, HHS promul-~
gated regulations limiting the auditing function te a review of
statutorily-mandated requirements. HHS eliminated audits of re-
quirements mandated only by the reguiations. HHS emphasized that
this change did not alter the requirement that States comply with
all regulations. See 47 Fed. Reg. 24,716, 24,717 (1982) (fact that
HHS would not audit to enforce provision requiring safeguarding
of information “does not alter the long standing Federal require-
ment that information be safeguarded’).
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less binding on the States or less enforceable by the
judiciary.

The legislative history recited above demonstrates
clearly that Title IV-D creates rights enforceable under
§ 1983 because the statute was intended to benefit chil-
dren and parents deprived of support and the statute im-
poses binding obligations on the States that are sufficiently
specific and definite to be enforceable. This review also
demonstrates the fallacy of the arguments advanced by
Petitioner and amicus APWA. that Respondents seek to
have this Court usurp the legislative and executive func-
tions by enforcing the terms of Title IV-D against the
States® Congress has repeatedly spoken about the need
to improve paternity and child support services, and has
clearly told the States what is expected of them. Respond-
ents- simply want Petitioner to live up to the bargain she
made as a condition of accepting money from the federal
government.

CONCLUSION

For the reasons stated above, amici curige respectfully
request that the Ninth Circuit’s decision be affirmed.

28 Sgo Pet. Brief at 19 (“If Respondents want to increase the
amount of resources devoted to child support enforcement . . -
they have a more appropriate forum than the courts.”); APWA
Brief at 20 (“The decision of whether services should be expanded,
maintained or cut altogether should be made by the executive
branch and by Congress.”)
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lished in 1589 to address theé comprehensive rights of
women and girls in the following priority areas: sex dis-
crimination, reproductive rights and health care, family
law, violence against women, and child care.

Center on Social Welfare Policy and Law

The Center on Social Welfare Policy and Law (Cen-
ter) works to promote fair administration-of income sup-
port programs that meet fundamental human needs of
low-income persons. Since poor people’s access to the
courts is essential to achievement of that goal, the Center
has represented low-income persons seeking to enforce
federally created rights in the Aid to Families with De-
pendent Children (ADFC) program. The Center’s amicus
curiae brief in King v. Smith, 392 1.S. 309 (1968), pre-
sented the statutory claim upon which the Supreme Court
relied in confirming the legal entitlement of ADFC. In
Rosado v. Wyman, 397 U.S. 397 (1970), a Center case,
the right to enforce federal AFDC plan requirements was
upheld. Now that Congress has repealed the AFDC pro-
gram and reduced income support funding, meaningful .ac-
cess to the courts to assure state compliance with child
support enforcement plan requirements is critical to the
low-income families the Center serves.

Coalition of Labor Union Women

Founded in 1974, the Coalition of Labor Union Women
(CLUW) is a national association of over 20,000 union
members that advances the benefits of organized work-
places for women and promotes women'’s leadership devel-
opment within the labor movement. CLUW is also an
advocacy organization, working on behalf of millions of
American working women to promote affirmative action,
leadership, health care reform, pay equity, child care op-
tions, and reproductive health. CLUW supports social
and economic justice for working women.
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Fedérally Employed Women, Inc.

Federally Employed Women, Inc. (FEW), is an inter-
national non-profit membership organization representing
over one million civilian and military women employed
by the federal government. Since its inception in 1968,

FEW has focused on two primary goals: to eliminate sex

discrimination and sexual harassment and to enhance
career opportunities for women in government. FEW sup-
ports full enforcement of child support payments that are
awarded by the courts as part of its efforts to ensure eco-
nomic empowerment for women and their families.

Gray Panthers

The Gray Panthers work in areas of multigenerational
concern to eliminate injustices, discrimination, and oppres-
sion based on age, sex, race, ethnicity and religion, sex-
ual or political preference. Seeking to build a socially
responsible society and heighten opportunities for all peo-
ple to reach their full potential, the Gray Panthers work

independently and in coalition with other groups to

achjeve both short term social and economic changes and
ultimately a democratic society that serves human needs.

Greater Upstate Law Project, Inc.

The Greater Upstate Law Project, Inc. (GULP), is a
not-for-profit, public interest law center that focuses on
legal issues affecting low-income individuals and families
throughout New York state. In addition to a direct coun-
sel role, GULP provides litigation assistance in a variety
of substantive areas, including on issues of welfare, dis-
ability, housing, and family law. GULP staff also advocate
on the state and national levels on statutory and regula-
tory issues that affect the poor. In the area of family law,
GULP concentrates generally on child support, domestic
violence and custody issues. In particular, GULP dttor-
neys have litigated several issues involving the federal-
state child support enforcement program, including the
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right to receive the $50.00 pass-through, and to receive
proper collection and distribution of child support pay-
ments. GULP believes that if litigants are no longer able
to pursue claims against state child support agencies to
ensure that those agencies adhere to statutory and consti-
tutional directives, large numbers of custodial parents will
suffer. -

Harriet Buhai Center for Family Law

The Harriet Buhai Center for Family Taw (Center)
is the largest provider of pro bono family law/domestic
violence assistance for low-income parents in Los Angeles.
Annually the Center assists nearly one thousand persons,
the majority of whom are single-parent, female-head-of-
household parents who do not receive child support for
their childen from the other parent. The Project focuses
on individual, legislative, and public policy advocacy to
improve the collection of child support for low-income
residents of Los Angeles County. The Center believes
that individually initiated lawsuits sanctioned under Sec-
tion 1983 are the best hope to compel accountability in
a program which, over nearly a decade of observation and
effort, has failed to provide the basic services it is funded
to provide.

Jewish Women International

Jewish Women International (JWI) was founded in 1897
as B'nai B’rith Women by a group of Jewish women who
sought to improve the quality of life for women in their
communities. Now an organization of over 50,000 women
in the United States and Canda, JWI continues to speak
out on issues that affect women—in their communities,
families, and in society. JWI believes that custodial par-
ents are entitled to enforcement services to ensure the
receipt of child support.

Mississippi Human Services Agenda

. The Mississippi Human Services Agenda (Agenda) was
incorporated in 1989 as a private, non-profit organization
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dedicated to using research and advocacy in the struggle

against discrimination and poverty. In the struggle for
equity and justice, the Agenda has fought for the rights
of women and children, for poor people, for people of
color, for persons with disabilities, and for those who are
marginalized in our society. It has assisted in legislative
as well as legal efforts to ensure the rights of persons that
the popular culture dismisses.

National Association of Social Workers, Inc.

The National Association of Social Workers, Inc.
(NASW) is the largest association of professional social
workers in the world with over 155,000 members in 55
chapters throughout the United States and abroad.
Founded in 1955 from a merger of seven predecessor
social work organizations, NASW is commifted to im-
proving the quality of life through utilization of social
work knowledge and skills, promoting the quality and
effectiveness of social work practice, and advancing the
knowledge base of the social work profession. In its
policy on Aid to Families with Dependent Children,
NASW supports the principle that a nationwide system.
to enforce child support payments is essential to help
ensure that children receive adequate and regular eco-
nomic support that is fundamental to their security and
development.

National Council of Jewish Wamen, Tnc.

The National Council of Jewish Women, Inc. (NCIW),
is a volunteer organization, inspired by Jewish values, that
works through a program of research, education, advocacy,
and community service to improve the quality of life for
women, children, and families and strives to ensure individ-
ual rights and freedoms for all. Founded in 1893, NCIW
has 90,000 members in over 500 communities around the
country. Based on NCIW’s National Resolutions, which
support “policies and programs which provide an adequate
level of services and income that meet basic human needs
while encouraging self sufficiency,” NCIW joins this brief.
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National Legal Aid and Defender Association -

The National Legal Aid and Defender Association
(NLADA) is the largest national organization devoting
all of its resources to ensuring equal access to the justice
system for all poor people. Many of NLADA’s member
programs represent indigent women who could be helped
in providing food, shelter, health care, and other basic
necessities of life for their families through an appropri-
ately managed child support enforcement program. It is
also important to the members of NILADA that individuals
be able to enforce their federal rights through judicial
action.

Nafional Women’s Law Center

The National Women’s Law Center (Center) is a non-
profit organization that has been working since 1972 to
advance and protect women’s legal rights. The Center
focuses on major policy areas of importance to women
and their families, including family support, income secu-
rity, employment, education, and reproductive rights and
health—with special attention to the needs of low-income
women. The Center has been a leader in advocating for
a strong federal-state child support enforcement program
and has actively monitored Congressional efforts to im-
prove the program. The Center has participated as coun-
sel, provided assistance, or participated as amicus curiae
in a range of cases interpreting the requirements of a host
of public benefit programs, including the child support
enforcement program, and has a strong interest in ensur-
ing that individuals eligible for child support enforcement
services are able to enforce their right to obtain these
services.

Northwest Women’s Law Center

The Northwest Women’s Law Center (Law Center) is
a non-profit, public interest organization dedicated to pro-
tecting the legal rights of women through litigation, edu-
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cation, legislationi, and the provision of legal information
and referral services. The Law Center provides these
services to women throughout Washington state and the
Pacific Northwest. The Law Center has worked to im-
prove child support laws and their enforcement both
throngh direct representation and through joining numer-
ous amicus curiae briefs. In a recent case, the Law Center
represented a number of custodial parents in a class ac-
tion seeking to require the Washington State Office of
Support Enforcement to calculate and collect interest on
delinquent child support payments. On the legislative
front, the Law Center actively worked to achieve enact-
ment of Washington’s state-wide child support schedule
and has since worked to preserve the schedule. Most
recently, the Law Center has been involved in legislative
efforts supporting the suspension of driver’s and profes-
sional licenses for failure to pay child support.

NOW Legal Defense and Education Fund

NOW ILegal Defense and Education Fund (NOW
LDEF)} is a national, non-profit civil rights organization
that performs a broad range of legal and educational
services in support of women's efforts to eliminate sex-
based discrimination and secure equal rights. NOW
LDEF was founded in 1970 by leaders of the National
Organization for Women. Among NOW LDEF’s major
priorities is securing economic justice for all women. In
furtherance of that goal, NOW LDEF has litigated or
appeared as amicus curige in a variety of cases involving
women’s rights to public benefits, including cases to im-
prove provision of child support services to poor women
such as Barnes v. Anderson, 980 F.2d 572 (9th Cir.
1992), and Collazo v. Bane, 92 Civ. 5468 (ED.N.Y.
July 2, 1996).

Paternal Involvement Project

The Paternal Involvement Project (PIP) is a public-
private venture in Chicago that seeks to help non-custodial
fathers of children on weifare become more involved
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cases. The Law Project also operated the Philadelphia
Child Support Project, a comprehensive effort to increase
the number of Philadelphia children who receive adequate
and consistent child support from absent parents. Based
on its substantial work in the area of child support, the
Law Project believes that the right of families to sue to
enforce states’ obligations under Title IV-D is critical to
protecting their right to child support enforcement services.

Women’s Legal Defense Fund

Founded in 1971, the Women’s ILegal Defense Fund
(WLDF) is a national advocacy organization that de-
velops and promotes public policies to help women achieve
equal opportunity, quality health care, and economic
security for themselves and their familiess. WLDF has
worked for more than a decade at the national, state, and
locdl levels to reform the nation’s child support system by
preparing materials for public education, providing tech-
nical assistance to federal and state policymakers and
advocates, conducting research, and participating as

amicus curiae in child support cases in state and federal
courts.

Women’s Rights Litigation Clinic

A permanent part of Rutgers Law School-Newark since
1973, the Women’s Rights Litigation Clinic (Clinic) is
devoted to eliminating sex discrimination and furthering
the rights of women. Clinic students, under faculty direc-
tion, pursue legal reimedies for the gender injustice that
pervades our society in courts, legislatures, and adminis-
trative bodies. An important concern is the well being of
divorced women and the children within their charge.
The Clinic is also concerned with the need for access to
the courts to remedy the injustices women suffer.









